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In December 2017, the Trump administration eliminated the tax penalties associated with the 

Affordable Care Act’s individual mandate, repealing the requirement that Americans maintain 

health insurance. This short-sighted federal policy is likely to destabilize individual healthcare 

markets across the country through adverse selection. In the absence of a federal individual 

mandate, young, healthy enrollees are predicted to exit the actuarial risk pool, inflating 

exchange premiums across the nation. State policymakers can and must take action to prevent 

the demise of individual healthcare markets. By instituting state-based individual mandates, state 

legislatures can forestall the departure of low-risk consumers from individual healthcare 

markets and maintain healthcare affordability for all enrollees. This is especially important in 

New York’s state-based marketplace since prior to the ACA individual mandate, millions of New 

Yorkers were uninsurable due to preexisting health conditions. Without a state-based individual 

mandate, millions of New Yorkers could lose access to affordable health insurance. 

 

 

 

 

 

 

 



Background: 

On December 22, 2017, President Donald Trump signed major legislation that eliminated 

tax penalties associated with the Affordable Care Act’s individual mandate, thereby repealing the 

requirement that Americans maintain qualifying health insurance.1 The individual mandate, also 

referred to as the “individual shared responsibility provision,” required that Americans maintain 

health coverage or face tax penalties of $695 per individual or 2.5 percent of household income.2 

Among the most philosophically contentious provisions of the Affordable Care Act,3 the 

mandate engendered significant debate about the appropriate role of government in the lives of 

individuals. Opponents of the Affordable Care Act argued that it infringed on personal liberty by 

requiring that Americans purchase health insurance, a commercial good.4 Proponents argued that 

the mandate was a pragmatic strategy to achieve universal health coverage and maintain 

healthcare affordability.5   

In the absence of an individual mandate, the two signature protections of the ACA, 

guaranteed issue and community rating,6 threaten to inflate exchange premiums and destabilize 
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individual healthcare markets.7 Community rating, which prohibits price discrimination on the 

basis of underlying health status,8 raises premiums for young, healthy people, thus dissuading  

these low-risk consumers from purchasing health insurance. Guaranteed issue, which requires 

that insurers provide coverage to anyone wishing to purchase it,9 further reduces healthy people’s 

incentive to proactively maintain insurance by promising them coverage if and when they should 

fall ill. Low-risk consumers respond to these market forces by dropping coverage and entering 

the market only when they fall ill, resulting in an increasingly risky pool of enrollees.10 This 

process of adverse selection invariably drives up premiums,11 resulting in a “death spiral” in 

which only the very sick purchase insurance at exorbitant prices.12  

The elimination of the individual mandate penalty is predicted to trigger a mass exodus of 

young, healthy enrollees from the individual healthcare market. According to prevailing 

economic wisdom and evidence from past policy experiments, the loss of these low-risk 

consumers from the actuarial risk pool will wreak havoc on state-based marketplaces. The 

Congressional Budget Office (CBO) estimates that average premiums in the individual market 
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will increase by about 10 percent and increase the number of uninsured individuals by 13 million 

by 2027.13  

In New York, the effects of the federal individual mandate penalty repeal are already 

being felt. On June 1st, 2018, insurers in New York submitted their 2019 proposed health 

insurance premium rates to the Department of Financial Services.14 On average, insurers 

requested a 24 percent premium rate increase in the individual market, approximately half of 

which is directly attributable to the Trump Administration’s repeal of the individual mandate 

penalty.15 These proposed rate increases, which incited indignation on the part of consumers,16 

are predicted to destabilize the New York individual healthcare market and increase the number 

of uninsured New Yorkers.  

 

Recommended Action:  

In order to rein in premiums and maintain widespread access to affordable healthcare, 

New York should enact a state-based individual mandate. This would remedy the negative 

consequences of the federal mandate repeal by preventing the departure of young, healthy 

enrollees from the actuarial pool, controlling premium increases. According to an analysis 
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conducted by the Urban Institute, the implementation of a state-based individual mandate in New 

York State would reduce the number of uninsured residents by 142,000 in 2019 and lower 

marketplace premiums by 9.9 percent.17 A state-based individual mandate would ensure that over 

3 million New Yorkers who were uninsurable before the ACA have continued access to 

affordable healthcare.18  

There is evidence that state-level mandates are effective at curbing premium increases 

and maintaining health insurance affordability. On May 30th, 2018, Governor Phil Murphy 

signed the “New Jersey Health Insurance Market Preservation Act,” making New Jersey the first 

state in the nation to respond to federal attacks on the Affordable Care Act with a state-based 

individual mandate.19 The legislation, which largely mirrors the now-defunct ACA individual 

mandate in in terms of tax penalties,20 is estimated to have reduced issuers’ 2019 premium 

requests by about 7 percent relative to what they would have been without the state-based 

mandate.21 In light of New Jersey’s resounding success, many states, including Vermont,22 
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Connecticut,23 Maryland,24 Washington,25 and Hawaii,26 are now considering implementing their 

own state-based individual mandates.27  

 In developing New York’s state-level individual health insurance mandate, it is 

recommended that legislators employ the now-defunct ACA federal mandate as a baseline. The 

ACA individual mandate integrated consumer protections by clearly defining the benefits which 

plans must provide in order to qualify as “minimum essential coverage.”28 In this way, the 

individual mandate discouraged the sale of substandard coverage, including association health 

plans (AHPs) and short-term, limited-duration coverage.29 In order to protect New Yorkers from 

exploitative insurer practices, it is recommended that New York adopts the same definition of 

qualifying coverage employed in the 2010 ACA individual mandate. 
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 To ensure that its own individual mandate penalty does not disproportionately burden 

already marginalized individuals and communities, New York should mimic the ACA federal 

mandate’s equity provisions. The ACA protected economically disadvantaged individuals by 

imposing penalties that increased based on ability to pay while providing affordability and 

hardship exemptions. The federal mandate’s affordability exemption allowed individuals whose 

healthcare costs were projected to exceed 8.05 percent of household income to claim exemption 

from the individual shared responsibility provision.30 The hardship exemption allowed 

individuals facing particular financial, familial, or social exigencies, such as homelessness, 

foreclosure, or the death of a loved one, to claim exemption.31 By adopting these provisions, 

New York can further protect its most disadvantaged residents from unmanageable healthcare 

expenses.  

 In order to further lower premiums and expand access to coverage, it is recommended 

that New York use the revenue generated by its state-based individual mandate penalty to create 

a state-wide reinsurance program. If New York were to implement a state-level mandate with 

penalties modeled on the federal mandate, it would collect approximately $315.6 million in the 

fiscal year 2020.32 Similar to New Jersey,33 New York should dedicate these revenues towards 
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funding a reinsurance program, which would limit insurers’ exposure to very high, unpredictable 

claims incurred by some enrollees by covering these expenses after they exceed a certain 

threshold.34 The Affordable Care Act’s reinsurance program stipulated that insurers with claims 

that exceeded a particular “attachment point” ($45,000 per individual) were eligible for generous 

reinsurance payments.35 By offsetting the expense of insuring high-cost enrollees, the ACA’s 

reinsurance program lessened the actuarial risk incurred by insurers, resulting in lower premiums 

for all enrollees.36 New Jersey recently received approval from the Center for Medicare and 

Medicaid Services (CMS) to enact a five-year reinsurance program to assist payers with claims 

ranging from $60,000 to $215,000, further stabilizing the individual market.37 The reinsurance 

program is expected to lower individual health insurance premiums by 15 percent and increase 

enrollment in the individual market by 2.7 percent in 2019.38 If New York State similarly used 

the revenue generated by an individual mandate penalty to install a statewide reinsurance 

program, it could effectively lower the actuarial risk incurred by insurers, lowering premiums 

and expanding access to coverage.  
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Conclusion: 

 In light of the Trump administration’s myopic repeal of the Affordable Care Act’s 

individual mandate penalty, it is imperative that state legislatures take action to stabilize 

individual healthcare markets. In New York, consumers are already beginning feel the effects of 

the federal individual mandate repeal, as premiums skyrocket across the state. These increases 

are likely to drive out young, healthy enrollees, and precipitate the dreaded “death spiral,” in 

which exchange premiums become unaffordable for the vast majority of enrollees. New York 

can easily prevent this, however, by instituting a state-based individual mandate. This would 

stabilize New York’s individual healthcare market by retaining low-risk consumers in the 

actuarial risk pool, thus lowering premiums and maintaining widespread access to health 

insurance. To uphold New Yorkers’ unalienable right to healthcare, it is essential that the state 

swiftly takes action to preserve its state-based marketplace. If not, millions of New Yorkers will 

lose access to affordable health insurance.  

 

 

 

 


